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Thank you for the opportunity to provide testimony to the Committee and the Subcommittee on Diversity
and Inclusion on closing the racial and gender wealth gap through compensation equity. The National
Women’s Law Center (NWLC) fights for gender justice—in the courts, in public policy, and in our society—
working across the issues that are central to the lives of women and girls. For almost 50 years, we have used
the law in all its forms to change culture and drive solutions to the gender inequity that shapes our society
and to break down the barriers that harm all of us—especially women of color, LGBTQ people, and low-
income women and families. Protecting against pay discrimination and wage gaps is a critical part of these
efforts and key to addressing longstanding gender inequality at work and advancing women’s economic
security.

Race and gender wage gaps are pernicious and persistent. Women—especially Black and brown women—
have long worked in essential but undervalued jobs that leave them struggling to support themselves and
their families. One major driver of gender and race wage gaps is discrimination, often cloaked by employer-
imposed pay secrecy policies and perpetuated by practices such as reliance on salary history in hiring. Bias
(whether overt or implicit) and stereotypes can impact employer decisions at critical points— recruitment,
hiring, performance evaluations and promotions, allocation of assignments and opportunities, and
opportunities for advancement and leadership development—which not only create pay disparities, but
perpetuate and magnify them over time and affect future compensation and employer contributions to
retirement. Stereotypes about the needs, abilities and priorities of women, particularly those with families
and caregiving responsibilities, or assumptions that only men are family breadwinners, contribute to women
being denied promotions, or assignments or opportunities that would lead to career-track, high-paying jobs.
Racial and gender bias and stereotypes also can intersect to create additional barriers to the hiring and
advancement of women of color in the workplace.

Women'’s overrepresentation in underpaid, undervalued jobs is another factor driving wage gaps. Women
are close to two-thirds of those working in jobs that pay the minimum wage or just a few dollars above it, as
well as two-thirds of workers in tipped jobs.! Black women, Latinas, and Native American women are
particularly overrepresented in the lowest-paying jobs.2 They are thus particularly harmed by a $7.25 federal
minimum wage, and for tipped workers, a base wage of just $2.13 an hour—unchanged in 30 years.

These inequities existed before the COVID-19 pandemic. But the current crisis has laid bare the deep gaps in
our economic and social infrastructure that have resulted from decades of underinvestment and policy
choices that failed to center the needs of women, especially Black, Latina, Native American, and Asian
American and Pacific Islander women. Women of color are bearing the brunt of the COVID-19 pandemic and
recession: as essential workers risking their lives for less pay than their male coworkers; as those who have
disproportionately borne devastating job losses; and as those who are shouldering the majority of



responsibility for caregiving without necessary supports as our jerry-rigged caregiving infrastructure
imploded this past year.

Proactive measures to promote compensation equity, and transparency of pay and demographic data, are
especially critical as the COVID-19 pandemic has underscored and exacerbated race and gender inequities
and barriers in the workplace.

I. The COVID-19 pandemic has decimated women’s workforce participation and economic security.
A. The gender gap is a significant barrier to women and families’ economic security.

Women are increasingly the primary or co-breadwinner in their families and cannot afford to be
shortchanged by persistent gender pay gaps. Even before a global health crisis with devastating economic
consequences, the gender wage gap undermined women’s economic security. Overall, when the wages of all
women are compared to the wages of all men, women in the United States working full-time, year-round
typically are only paid 82 cents for every dollar paid to men.? The gender wage gap is widest for many
women of color; among women who hold full-time, year-round jobs in the United States, Black women are
typically paid 63 cents, Native American women 60 cents, and Latinas just 55 cents for every dollar paid to
white, non-Hispanic men.* White, non-Hispanic women are paid 79 cents and Asian women 87 cents for
every dollar paid to white, non-Hispanic men, and wage gaps for Asian American and Pacific Islander women
of some ethnic and national backgrounds are much larger.> Mothers working full-time, year-round typically
are paid only 75 cents for every dollar paid to fathers, but the gaps are significantly larger for Black mothers,
who are paid 52 cents for every dollar paid to white, non-Hispanic fathers; Native American mothers, 50
cents; and Latina mothers just 46 cents.®

Women with disabilities working full-time, year-round are typically paid just 80 cents when compared to
their male counterparts with disabilities; under the Fair Labor Standards Act, employers may pay
people with disabilities below the minimum wage, further depressing wages for women with disabilities.”

According to the latest data available, lesbians make less than gay or straight men, and gay men
make less than straight men. Transgender women make less after they transition.®

This wage gap has remained stagnant for a decade.® Women are still paid less than men in nearly every
occupation,’® and studies show that even controlling for race, region, unionization status, education,
experience, occupation, and industry leaves 38% of the pay gap unexplained.!

The gender wage gap significantly diminishes the earning power of women. In 2019, the last year for which
data are available, women’s median earnings were $10,157 less per year than the median earnings for men,
with even higher losses for many women of color.*? Put another way: that is equal to about three months of
rent, three months of child care payments, three months of health insurance premiums, two months of
groceries, four months of student loan payments, and six tanks of gas.'?

The wage gap affects women as soon as they enter the labor force, expands over time, and leaves older
women with a gap in retirement income. Over the course of a 40-year career, a woman beginning her career
today typically stands to lose $406,280 to the wage gap.}* Women of color stand to lose the most, with Black
women typically losing $964,400, Native American women losing $986,240, and Latinas losing $1,163,920
over their lifetime to the wage gap as compared to white, non-Hispanic men.'® These lost wages severely
reduce women’s ability to save for retirement and threaten their economic security later in life.

These figures are based primarily on data collected in 2019, before the COVID-19 pandemic began. Earnings
lost to the wage gap have exacerbated the financial effects of the pandemic, falling particularly heavily on



women of color and the families who depend on their income. For many, race and gender wage gaps have
left them without a financial cushion to weather the health and economic impacts of the pandemic.

The gender wage gap also is one contributing factor that has pushed millions of women out of the workforce
during the COVID-19 pandemic as our nation’s caregiving infrastructure broke down and families were
forced to make impossible decisions about whose income they could “afford” to lose. Women'’s high jobless
numbers and low workforce participation numbers also threaten to exacerbate gender wage gaps when
women return to employment. Lost earnings due to the wage gap and unemployment not only leave women
without a financial cushion to weather the current crisis, but also make it harder for them to build wealth,
contributing to racial and gender wealth gaps and creating barriers to families’ economic prosperity.

B. Women are on the front lines of the pandemic and are being paid less than their male
counterparts while they perform essential work.

Women have been and continue to be on the front lines'® of the pandemic. Women make up nearly two in
three front-line workers, and women of every race and ethnicity—but especially Black women, Native
American women, and Latinas—are overrepresented in the front-line workforce.” For example, 88% of
registered nurses, 79% of teachers, and 69% of waiters and waitresses are women.'® Women—
disproportionately Black women and Latinas—make up more than eight in ten of those working as home
health aides, personal care aides, and nursing assistants,® working for poverty-level wages and also at great
risk for contracting COVID-19. Women of color also are overrepresented in the child care workforce; one in
five (20%) child care workers are Latina, and an additional 19% are Black women.®

For more than a year, Black and brown women have been risking their lives to perform work deemed
essential by the nation during this crisis, while being paid less than men in the same occupations. Women
experience a gender wage gap in 94% of occupations, including low- and high-wage jobs,?* and the wage gap
in front-line occupations is yet another burden on the women taking on additional risk at work. For instance,
pre-pandemic data show that women working as home health aides, personal care aides, or nursing
assistants typically lose $250 per month, or $3,000 per year, due to the gender wage gap.?> Moreover, the
gender wage gap leaves women and their families less able to make ends meet through spells of
unemployment in occupations with heightened risks of job loss. Waitresses, for instance, have faced high
rates of unemployment and, prior to the pandemic, typically lost $542 per month, or $6,500 per year, to the
gender wage gap.?

C. Women have borne the brunt of job loss during the pandemic and their workforce participation is
at a historic low.

In addition to being overrepresented in essential jobs where they are paid less than their male counterparts,
women have borne the majority of job losses since the onset of the pandemic and have left the workforce
entirely in historic numbers. The industries where women predominate are among those that have been
hardest hit, and women have tended to lose jobs at even higher rates than their representation in those
industries would predict. Between February and April 2020, the leisure and hospitality sector shed about
half of its workforce (49%, or more than 8.3 million jobs), with women accounting for the majority (54%) of
those losses despite making up just 51% of the sector workforce pre-pandemic.?* And between February
2020 and March 2021, women lost a net total of nearly 1.7 million leisure and hospitality jobs, representing
36% of women’s total net job losses in the pandemic-induced recession.?

Women make up 48.4% of the retail trade workforce, but 94.9% of the net jobs lost in the retail sector from
February 2020 through March 2021 were women’s jobs.?® Caught in a devastating Catch-22, many women in
the retail sector continue to experience a high risk of being displaced from their jobs and a high risk of being
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exposed to the virus if they go to work. And women in retail jobs were already undervalued and underpaid, a
long-time problem now exacerbated by the current crisis.?’

The situation is similarly grim for women working in health care. Between February 2020 and February 2021,
the health care sector lost 568,300 jobs (about 4% of the pre-pandemic workforce).® More than three in
four of the healthcare workers fighting the COVID-19 pandemic are women, and 88% of the jobs lost
between February 2020 and February 2021 belonged to women. Home health aides, personal care aides,
and nursing assistants are among the lowest paid workers across all industries and occupations, meaning
they have been risking their lives to care for patients while being paid poverty-level wages.

State and local governments also provide vital services that are even more necessary in the current crisis —
including education, social services, and public health protections--and they employ over 17.4 million
workers, six in ten of whom are women.?® Between February 2020 and February 2021, nearly 1.4 million
state and local government jobs were lost, with women accounting for 61% of those losses.>° This is a
devastating blow to women, who are more likely than men to hold state and local government jobs,
particularly given that these jobs have a higher median wage and are more likely to provide important
benefits than private sector jobs.

Even as jobs lost in the first weeks and months of the pandemic have begun to return with 916,000 net jobs
in March 2021, women accounted for only 34.4% of that net gain. In fact, women would need nearly 15
straight months of job gains at that level to recover the over 4.6 million net jobs they have lost since
February 2020.3! Furthermore, women’s current overall unemployment rate of 5.7% masks even higher
rates of unemployment for women of color, which remain exceptionally high: nearly 1 in 11 Black women
ages 20 and over (8.7%) were unemployed in March 2021 and more than 1 in 13 Latinas ages 20 and over
(7.3%).3> Women are also facing high rates of long-term unemployment. Among adult women ages 20 and
over who were unemployed in March 2021, 2 in 5 (46.5%) had been out of work for 6 months or longer and
nearly 1 in 4 (24.0%) had been out of work for a year or longer.*

At the same time, official unemployment rates understate women’s job loss, as the lack of supports during
the pandemic for individuals who are caregivers as well as breadwinners has forced women out of the
workforce in droves. The gender wage gap contributed to this pushout as our nation’s caregiving
infrastructure broke down and families were forced to make impossible decisions about whose income they
could “afford” to lose. Over 1.8 million women have left the labor force entirely since the start of the
pandemic, leaving women’s labor force participation rate—the share of adult women who are either
working or looking for work—at 57.4%.3% Before the pandemic, women’s labor force participation rate had
not been this low since 1988.3°> The pandemic has led to a loss of a generation of gains.

D. The lack of supports for workers with caregiving responsibilities has contributed to women’s
unemployment and pay disparities.

Women still shoulder the bulk of caregiving responsibilities,*® and Black women and Latinas are especially
likely to be both breadwinners and caregivers for their families.?” The pandemic has revealed that our
reliance on the underpaid and undervalued caregiving work of women of color, and of women more
generally, places an unsustainable burden on women, families, and the economy overall. Care—including
child care and paid family and medical leave—supports our economy and makes all other work possible.
Even before the pandemic, too many working people could not access or afford the child care they needed.®
A survey from 2018 found that mothers were 40% more likely than fathers to report that issues around child
care negatively impact their careers.>®



As our nation’s already unstable care infrastructure broke down in March 2020, many working mothers have
been called upon to manage caregiving for children and other family members, remote learning, and other
responsibilities on top of their jobs. Many child care programs were forced to close as families were unable
to pay and operational costs grew too high. Parents are also attempting to navigate school closures and
shifting school schedules and hybrid learning, which have only exacerbated the burden felt by caregivers.
Similar shocks occurred through systems families relied on for support with elder care and care of family
members with disabilities. Studies of parents with young children during the pandemic found that mothers
were four to five times more likely to have reduced their work hours or adjusted their schedules because of
caregiving than fathers.** Women exited the labor force in record numbers during the pandemic,* driven in
large part by the inaccessibility of child care.*?

Lack of access to paid family and medical leave also harms women’s health, wellbeing, and economic
security. Before the pandemic, only one fifth of workers in the United States had access to paid family leave
through their employers,* and just 40% had paid medical leave to address their own serious health
conditions through an employer-provided short-term disability program.* For people working in low-wage
and part-time jobs—most of whom are women—access is even more limited; among workers in the lowest
25% of wage earners, for example, only 9% had access to paid family leave.* The absence of comprehensive
paid family and medical leave compounds may contribute to the number of women cutting back on their
hours or leaving the workforce during the pandemic, negatively impacting earnings.

This may have larger ramifications in the longer term for women’s workforce participation and pay equity.
Companies routinely screen out applicants with long gaps in employment, which may have a disparate
impact on women who stepped back from the paid workforce during the pandemic because of caregiving
needs.* If high quality, affordable care and paid leave continue to remain inaccessible, parents—and
particularly mothers, who already experience significant wage gaps—may be unable to return to work or will
need to reduce their hours and correspondingly their earnings.*’

Il. Advancing equal pay provides benefits for the economy and for businesses.

A. Equal pay would provide an enormous economic boost.

Women were already struggling to make ends meet before the pandemic; closing the wage gap is essential
for helping to lift women and children out of poverty. In 2019, nearly one in nine women in the U.S. lived in
poverty, with high rates for women of color, including 18% of Native American women, 18% of Black
women, and 15% of Latinas.*® More than 1 in 3 families headed by unmarried mothers lived in poverty in
2019, and 60% of all poor children lived in families headed by unmarried mothers.* Six months into the
pandemic, in October 2020 one in six Latinas (16.5%) and one in five Black, non-Hispanic women (20.1%)
reported not having enough food in the past week, and many reported being behind on rent or mortgage
payments.>°

Addressing discrimination and closing the gender wage gap would have a significant positive impact on the
economy. A recent study found that if women received the same compensation as their comparable male
co-workers, the poverty rate for all working women would be reduced by half, from 8.1% to 3.9%.°!
Increased wages would augment these workers’ consumer spending power and benefit businesses and the
economy.>? Another study by McKinsey estimates that by closing the wage gap entirely, women’s labor force
participation would increase and $4.3 trillion in additional gross domestic product could be added in 2025,
about 19% more than would otherwise be generated in 2025.>3



B. A focus on pay equity is good for business.

When employers do proactively implement practices to help prevent pay disparities in the first instance and
to develop a diverse workforce, they reap rewards. A diverse workforce and equitable employment practices
can confer a wide array of benefits on a company, including decreased risk of liability, access to the best
talent, increased employee satisfaction and productivity,>* increased innovation, an expanded consumer
base, and stronger financial performance.>® Competitive — and thus equal — pay is critical for recruiting and
retaining a diverse workforce and high performers, particularly for younger women workers.>® And when
workers are confident they are being paid fairly, they are more likely to be engaged and productive.””

Significantly, shareholders and potential investors are recognizing these benefits and are increasingly
interested in companies’ commitment to diversity and equal employment opportunity. They see compliance
with workplace laws--particularly with regard to equal pay--as an important factor impacting risk and
profitability, and therefore relevant to investment decisions.>® Activist investors, including Arjuna Capital and
Trillium Asset Management, have led successful initiatives to encourage companies in the tech, consumer
and financial services sectors to publicly disclose efforts to address gender pay inequity.>® And the
Bloomberg Gender Equality Index offers investors new transparency into a range of measures of gender
equity and inclusion across 325 participating publicly traded companies, including pay equity measures such
as mean and median gender wage gaps.®

lll. Greater transparency and worker access to and control over pay information can help close gender
and race wage gaps.

The repercussions of the pandemic’s impact on women’s unemployment and labor force participation may
reverberate for years to come, as women navigate not only the loss of seniority and advancement
opportunities, but also barriers to re-entering the workforce in an economy that has fundamentally shifted
available job opportunities. The pandemic also means women will be less likely to afford education and
training that would allow them to move up or into another field. Long spells out of work also threaten to
exacerbate race and gender wage gaps when women return to employment,®! as unemployment and time
out of the workforce tends to depress earnings when individuals do go back to work. Women returning to
the workforce after months of unemployment or time out of the workforce entirely may have decreased
bargaining power, because they cannot afford to be out of work any longer; employers, in turn, may pay
lower wages to employees who have been unemployed or out of the workforce for long stretches of time.
Both mean women may face larger wage gaps moving forward.

Even before the pandemic, individuals faced numerous barriers to accessing pay information and controlling
how it is used in hiring and pay setting, resulting in gender and racial pay disparities that were often
undetected or unchallenged. Those barriers remain, but the power disparity between workers and
employers has been exacerbated by the economic impacts of the pandemic, further threatening to deepen
wage gaps as women who were forced out of the labor market seek to re-enter it. Employers hold far more
information than applicants and workers about budgets, the available wage for a job, compensation for
different jobs within the company, compensation-setting guidelines, available benefits and whether they can
be negotiated, and working conditions. This information asymmetry places applicants and workers at a
distinct disadvantage in hiring and pay setting processes. As a result of widespread, illegal employer-
imposed pay secrecy policies,®? job applicants can find it difficult to gather pay information from current
employees, who may be fearful of retaliation for sharing pay information with applicants or coworkers. The
threat of retaliation is all too real; retaliation continued to be the most frequently cited claim in all charges
filed with the EEOC in FY 2020.%3



Such policies also undermine workers’ ability and desire to challenge discrimination. Disparities that are
present in initial salary at hiring often compound over time and affect salary increases, future performance-
based compensation, and employer contributions to retirement—and are perpetuated by employers’
reliance on applicants’ prior salary history to set wages, allowing pay discrimination to follow women and
people of color from job to job. These practices reduce employer incentives to proactively review and
analyze their compensation practices, address any unjustified disparities between employees, and prevent
such disparities from arising in the first instance.

Countering widening gender and race wage gaps as a result of our current economic crisis will require
increasing workers’ access to and control over pay information, and proactive measures by employers to
review, evaluate, and disclose their compensation data and compensation-setting policies. Although there
are several promising practices businesses can adopt, my testimony focuses on a few key measures.

A. Eliminating pay secrecy policies and providing salary ranges

Workers face significant obstacles in gathering the information that would suggest that pay disparities are
the result of bias, which undermines their ability to challenge it. Punitive pay secrecy policies and practices
allow this form of discrimination not only to persist, but to become institutionalized. About 60% of workers
in the private sector nationally are either forbidden or strongly discouraged from discussing their pay with
their colleagues.®

A culture of secrecy around pay is bad for business not only because it gives cover to discrimination and bias,
but also because it leads to poorer performance, employee dissatisfaction and lower motivation, and
mistrust of management. Conversely, increasing transparency by allowing employees to discuss
compensation, and providing employees with information about pay scales and pay-setting practices,
increases the likelihood that employees will believe they are paid fairly, which in turn promotes employee
engagement and productivity.

Nineteen states and the District of Columbia have enacted protections for workers who discuss their wages
with each other.®® But under federal law, workers have a patchwork of insufficient protections. Pursuant to
Executive Order 13665 of 2014, federal contractors are prohibited from discriminating against employees
and job applicants who inquire about, discuss, or disclose either their own or others’ compensation; but that
rule does not reach all private employers.®® Section 7 of the National Labor Relations Act (NLRA) protects
workers’ rights to have conversations about wages as “concerted activities for the purpose of collective
bargaining or other mutual aid or protection”;*” courts and the National Labor Relations Board have also
found that pay secrecy rules can be unfair labor practices under the NLRA because they restrain protected
concerted activity.®® But NLRA protections do not extend to supervisors, public sector employees, domestic
and agricultural workers, and various employees of railways and airlines,® and remedies for violations of
employee rights under the NLRA are often not robust enough to act as a significant deterrent to
employers.”® That is why a provision in the Paycheck Fairness Act (H.R. 7), recently passed by the House of
Representatives, stops employers from prohibiting or punishing employees for asking about, discussing, or
disclosing information about pay and makes clear that employees cannot contract away or waive their rights
to discuss and disclose pay.

Providing more information to applicants and employees about a position’s salary range further reduces
information asymmetry between workers and employers in the hiring process, and better enables worker
negotiation for market rate compensation. Such a requirement relies on information that companies
already possess (either in compensation systems or budgets), and increases the efficiency of employers’
hiring processes by ensuring that a pool of applicants is limited to those who would be willing to accept
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the position within the indicated salary range. Disclosure of salary ranges also provides companies with an
incentive to proactively review and evaluate their compensation practices and address any unjustified
disparities between workers. Revealing a position’s salary range also is critical in negotiations and provides
some brake on the influence of bias in offers. Three states—California, Colorado, and Washington—have
enacted laws requiring employers to provide applicants with a position’s salary range during the hiring
process.’

The significantly narrower gender wage gap for employees working in the public sector—where pay secrecy
rules are uncommon and pay is often publicly disclosed—suggests the difference that transparency makes.
Only 15.1% of public sector employees report that discussing their wages is either prohibited or
discouraged.”® In the federal government, where pay rates and scales are more transparent and publicly
available, and unionization rates are higher, the overall gender wage gap is 7%—significantly smaller than
the overall gender wage gap of 18%.73

B. Regularly conducting equal pay audits and disclosing compensation metrics

Reporting and disclosure of compensation metrics by employers promises to shine light on race and gender
pay disparities, increase the likelihood of employer self-analysis and self-correction, and identify areas of
concern for further investigation by enforcement agencies. Such analysis ensures that employers are
reviewing wage data by sex, race, and ethnicity. A reporting requirement also provides an opportunity

and strong incentive for employers to proactively self-evaluate their pay practices and not only correct
unjustified pay disparities, but prevent them from occurring in the first place, helping to avoid

litigation. Such analyses also are critical to the development of benchmarks to evaluate implementation of
remedial measures and to guide future efforts.

Moreover, disclosure of some wage gap measures can promote employer compliance with equal pay
standards in a number of important ways. States and countries around the world have passed legislation
requiring analysis and disclosure of compensation data,’* and research shows the positive effects of these
mandates.”® Disclosure requirements are a key driver of pay audits internationally; according to a recent
survey of businesses in the U.K., which implemented a public disclosure requirement in 2018, “54% of U.K.
respondents cite pay data reporting requirements from federal/national and regional governments as
external drivers for them to perform pay equity analyses, versus 28% for their U.S. counterparts.”’®

Publicly available compensation metrics can help workplace equality advocates more efficiently direct their
own enforcement, outreach, and public education activities to industries or regions where pay disparities
are most egregious. Individual employees can find out if they are working in an industry or region where
they are more at risk of experiencing pay disparities, and be prompted to investigate further to ensure that
they are being treated fairly. They also can better understand pay trends with their region and industries,
and be empowered to seek and negotiate fair pay. Finally, public release of such metrics provides a strong
incentive to employers to understand and be able to explain the drivers of any such gaps in their own
workforces, and sharing their plans to move toward equity is also an important accountability mechanism
that allows employers to be held to these plans by their employees and the broader public.

Additionally, disclosure of compensation metrics will substantially assist shareholders in making informed
investment and voting decisions. Reporting and public disclosures are likely to encourage employers to
proactively implement practices to help prevent pay disparities in the first instance. A diverse workforce
and equitable employment practices can confer a wide array of benefits on a company, including
decreased risk of liability, access to the best talent, increased employee satisfaction and productivity,
increased innovation, an expanded consumer base, and stronger financial performance.”” All of these are
of interest to investors. Voluntary disclosures are insufficient: investors cannot compare across
companies; companies have incentives to report the rosiest possible picture and are not required to
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explain their plans to remedy wage gaps; and smaller, less-resourced companies may be at a
disadvantage.

1. State and international efforts to require pay data collection and disclosure

The Paycheck Fairness Act, passed by the House earlier this month, would require employers to report pay
data by race, ethnicity, and gender to the Equal Employment Opportunity Commission (EEOC), and for that
data to be shared with the Office of Federal Contract Compliance Programs (OFCCP). This requirement is
especially critical because of opposition from employers and the prior administration to previous efforts by
the EEOC and OFCCP to collect this type of pay data.”® In 2017 the Trump administration halted an Obama
administration initiative that required companies with 100 or more employees to report confidentially
employee pay by job category, sex, race, and ethnicity as part of their annual Employer Information Report
(EEO-1) to the EEOC.” Following litigation initiated by the National Women’s Law Center and its partners,
the EEOC was ordered to collect compensation information from employers for 2017 and 2018, and did so,
but the data has as yet neither been analyzed nor made available in an aggregated form to the public. In
2019, the EEOC revised the EEO-1 form to eliminate future Component 2 reporting,® and OFCCP announced
that it would neither seek nor rely on the Component 2 compensation data collected by the EEOC for its
enforcement efforts.® Finally, in the summer of 2020, the EEOC announced it had contracted with the
National Academies of Science, Engineering and Medicine’s Committee on National Statistics to select an
expert panel to evaluate the utility of the 2017 and 2018 compensation data it collected pursuant to court
order.® That effort is ongoing,® and its impact on future pay data collection initiatives by the EEOC and
OFCCP is unknown.

80

In the absence of a federal requirement, states and localities have led a variety of efforts—through
legislation and executive action—to compel corporate reporting and/or disclosure of compensation data or
wage gap information. This year California implemented a law largely mirroring the EEO-1 Component 2 pay
data collection, requiring private employers with one hundred or more employees to report annually pay
data by gender, race, and ethnicity, based on the EEO-1 pay bands and job categories, to the state

Department of Fair Employment and Housing. lllinois recently passed a pay data reporting law requiring
Illinois employers who file EEO-1 reports to submit that data to the state, which will then make the data
public. The law also requires employers with 100 or more employees in the state to obtain an “equal pay
registration certificate” from the state by providing a report listing each employee and their gender, race,
ethnicity, and total wages.®

A number of jurisdictions require state or city contractors to affirmatively report employee pay data as a
condition of applying for a contract, or maintaining a contract.?’ In many of these jurisdictions, such as New
Jersey, public works and service contractors are required to report on numbers of employees broken down
by gender, race, and compensation data across job categories and/or pay bands.®8 Minnesota requires that
businesses seeking or having contracts for goods and services of $500,000 or more with the state must
submit an “equal pay compliance statement,” signed by the chair of the board or the CEO, to the Minnesota
Commissioner of Human Rights in order to contract with the state; Minnesota does not require reporting or
disclosure of the underlying data, although this data could be requested as part of an audit.?°

Other countries have begun to pass legislation requiring analysis and disclosure of compensation data, as
well. Australia, Austria, Belgium, Canada, Denmark, Finland, France, Germany, Iceland, Norway, Spain,
Sweden, and the United Kingdom have all taken steps to require analysis, reporting, and either government
or public disclosure of compensation by gender.®® Research from abroad demonstrates the positive impact
of reporting or disclosing compensation and wage gap metrics. For example, Denmark’s 2006 Act on Gender
Specific Pay Statistics mandates that companies with over thirty-five employees report on gender pay gaps.
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A recent study of the law showed that from 2003 to 2008, the gender pay gap at mandatory reporting firms
shrank 7% relative to the pre-regulation wage gap.’! In Australia, reporting requirements apply to companies
with one hundred or more employees. The pay gap has declined by more than four percentage points
between 2013, when reporting began, and 2019—though a report issued in 2018 showed uneven results
across industries with little progress in sectors such as accommodations and food service; health care and
social assistance; and information, media and telecommunications.*?

As of 2018, the United Kingdom requires public and private employers with at least 250 employees to
annually submit to the U.K. Equality and Human Rights Commission, and publish on a publicly accessible
website, information designed to show whether there is a difference in the average pay of their male and
female employees, including: (1) the mean and median hourly rate of pay, (2) bonus pay paid to male and
female employees, (3) proportions of male and female employees who were paid bonus pay, and (4) the
proportions of male and female employees in preset pay bands by quartiles.”® The government developed a
guidance for employers regarding the collection and calculation of relevant data, and provided a portal on
the government’s website for submitting the data.®* The data is publicly available and searchable on both a
U.K. government website and various media websites.%

Since 2018, more than 10,000 companies have complied with the new regulation, including multinational
U.S.- based companies with U.K. operations such as Apple, Adobe, and JP Morgan. Media organizations
analyzed the data by employer, industry, and pay quartile, and published the results, publicly revealing the
companies with the largest disparities.”® Many companies also filed publicly accessible action plans,
demonstrating that the reporting requirement spurred companies to explain their data and develop a plan
to address disparities.’” Nevertheless, the U.K. law has been criticized for failing to require employers to
publish an action plan or report steps toward meeting their goals toward closing the wage gap—an
improvement that some analysts recommend should apply in future changes to the U.K.’s law and to
disclosure requirements elsewhere.? In addition, the U.K. is considering expanding its reporting and
disclosure requirement to address race and ethnicity-based pay gaps.*

2. Reporting and disclosures by public issuers

The 2010 Dodd-Frank Wall Street Reform and Consumer Protection Act requires a public company to
disclose the ratio of the compensation of CEO to the median compensation of its employees. In 2015, the
Securities and Exchange Commission (SEC) issued the final rule implementing this legislative provision which
requires companies to disclose: (1) the median of the annual total compensation of all its employees, except
the CEO; (2) the annual total compensation of its CEO; and (3) the ratio of those two amounts. The rule
requires disclosure of the pay ratio in registration statements, proxy and information statements, and annual
reports that call for executive compensation disclosure.’® Disclosure of employee compensation metrics by
race and gender would be a natural complement to the existing Dodd-Frank requirement.

In the last several years, the SEC has solicited public comment on, and explored the concept of, mandating
disclosure of environmental, social, and governance (ESG) information, including diversity and inclusion
data.!® To date it has refused to do so. In August 2020, the SEC approved a revision to Regulation S-K
requiring public companies to include disclosures about "human capital" or workforce resources, but
declined to provide a definition of the term or specific guidelines for the disclosures.’?? A recent report
observed that most of the human capital disclosures filed lacked specific workforce data.®

Nevertheless, shareholder pressure has resulted in voluntary disclosures by some corporations. Arjuna
Capital, an investment firm focused on sustainability and impact investing with an emphasis on gender and
racial wage gaps, recently reported that “over the last seven years, at least 11 different investor groups have
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filed 132 shareholder proposals at more than 69 companies, and many more have been engaged through
shareholder dialogues.”1® The shareholder campaign has primarily focused on encouraging companies in
the financial services, consumer, healthcare, and technology/communications sectors to disclose gender and
racial compensation metrics. Arjuna describes important developments as a result of the campaign,
including the recommendation of proxy advisory firms like Institutional Shareholder Services (ISS) and Glass
Lewis to shareholders that they vote in favor of these proposals.’® Arjuna has helped secure Citigroup’s
public disclosure of median pay gaps, and has helped secure agreements with numerous public companies
to disclose median pay gaps, rather than adjusted wage gap figures, to take into account wage differences
for the firm as a whole.1%®

C. Standardizing compensation-setting, and reducing reliance on salary negotiation and prior salary

Setting compensation based on negotiation, rather than predetermined, objective standards and metrics can
exacerbate gender and racial wage gaps, and create disparities between new and current employees.
Women are less likely to negotiate for higher pay than men when they receive a job offer: in part, no doubt,
because women who negotiate for higher pay are perceived more negatively than men who negotiate;”’
and in part because, based on their own prior experience with compensation, women are likely to expect
and accept lower pay than men, assuming that such pay is consistent with the market rate.!®

Limiting the use and scope of negotiation can narrow wage disparities between male and female employees,
and for people of color—and taking these steps will also help avoid liability under the law, which can arise
when employers rely on negotiation as a primary method of pay setting. Some companies have established
compensation structures and practices to increase transparency and reduce discretion in pay-setting,
including the use of salary ranges and objective criteria to set compensation, creating fixed salaries based on
position or title, and prohibiting negotiation.!®®

During a negotiation, employers commonly rely on applicant’s current or prior salary to determine what
salary to offer an applicant, and for applicants who have received unequal pay or suffered pay discrimination
in a past job, salary history information ensures that the effects of past discrimination will follow them from
one job to the next. According to a recent study by Harvard Business Review, a significant percentage of
employers who conduct pay equity audits found that relying on applicants’ salary history is a key driver of
gender pay gaps within their companies.'® It is well-documented that women, especially women of color,
face overt discrimination and unconscious biases in the workplaces, including in pay.''! By using a woman’s
salary history to evaluate her suitability for a position or to set her new salary, new employers allow past
discrimination to drive hiring and pay decisions, which in turn, keeps women’s pay stagnhant.'? Gender-
based discrimination in pay is further compounded by race for women of color.

Use of salary history as a pay-setting mechanism not only perpetuates these gender- and race-based
disparities in the workforce, but it is also an imperfect proxy for an applicant’s value or interest in a position.
For example, as the pandemic has driven millions of women out of the workforce, extended time out of the
workforce further limits the relevance of an applicant’s salary history. Relying on salary history can lead to
depressed wages for individuals who have previously worked in the public sector or in non-profits and are
moving into the private sector. It can also deprive senior individuals with higher salaries who are looking to
change jobs or re-enter the workforce the opportunity to be considered for lower paying jobs they might
seek.

In 2016, Massachusetts became the first state to prohibit employers from seeking salary history from job
applicants,''? and thirteen states and Puerto Rico have followed.!** Several governors and mayors have
issued executive orders'?® and local municipalities have passed ordinances or issued human resources
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policies incorporating similar bans.!'® The Paycheck Fairness Act ensures that an employer may rely on salary
history if it is voluntarily provided by applicant, but only after the employer makes an offer of employment
with an offer of compensation, and only to support a wage higher than the wage offered by the employer.

Recent research shows that state salary history bans are helping to narrow gender and racial wage gaps,
including increasing employer transparency when it comes to pay.'’ These bans have resulted in higher
wages for job-changers by an average of 8% for women and 13% for African Americans compared to control
groups, according to a Boston University analysis of the effects of salary history bans in several states.!!®

D. Using and communicating objective, measurable metrics for performance evaluations

Studies show that unconscious gender bias is pervasive and leads men’s skills, experience, and performance
to be overvalued by employers, while those of women are undervalued.!*® Unconscious bias can drive
gender pay disparities, particularly where performance evaluations and compensation setting is primarily
based on subjective, discretionary decisions.'?° Structured compensation systems and objective performance
evaluation criteria help reduce or eliminate ambiguity that can result in biased decisions at important points,
including hiring, promotion, and awarding incentive payments.'?! Moreover, sharing such evaluation criteria
and metrics with employees helps increase trust of management. Helping employees better understand
expectations and justifications for employment decisions may lead to greater engagement and motivation.

Employers can also take steps to ensure that performance measures actually reflect employee performance
and are not a reflection of factors outside employee control such as market swings, assighnment of projects
or clients, or a global pandemic. Despite the significant impact of the pandemic on workplace norms and
expectations, not all employers have taken sufficient action in response. For instance, a recent study by
McKinsey found that “[l]ess than a third of companies have adjusted their performance review criteria to
account for the challenges created by the pandemic, and only about half have updated employees on their
plans for performance reviews or their productivity expectations during COVID-19. That means many
employees—especially parents and caregivers—are facing the choice between falling short of pre-pandemic
expectations that may now be unrealistic, or pushing themselves to keep up an unsustainable pace.”*?? This
failure to adjust performance and productivity metrics will affect women, people with disabilities or health
conditions, and caregivers disproportionately, affecting their opportunities for advancement and earnings.

IV. Closing the wage gap requires a broader policy agenda promoting economic security for women and
families.

Measures promoting pay transparency, and worker access to and control over pay information, are a critical
element of ensuring compensation equity. But wage gaps are also the result of gendered and racist
stereotypes about women’s work, and outdated workplace structures and policies, including low wages, lack
of accommodations for pregnant workers, lack of paid leave and stable work schedules, lack of access to
affordable child care, or union support, that make it hard for women to get and keep good jobs, and advance
and become leaders at work. While the House has already passed key legislation in the 117™ Congress
including the Paycheck Fairness Act (H.R. 7), the Equality Act (H.R. 5), and the Protecting the Right to
Organize (PRO) Act (H.R. 842), we need a number of other policies to address longstanding structural issues,
including:

e Raising the federal minimum wage to $15 an hour by 2025 and phasing out any exclusions, including
those that currently apply to tipped workers and people with disabilities, as the Raise the Wage Act
(H.R. 603) would do.

e Providing job-protected paid leave to ensure that working people are able to take the time they
need to care for themselves and their families without risking their livelihoods.
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e Providing large-scale public investments in our care infrastructure to ensure that families can care
for their loved ones, that the women who do this work are paid living wages, and that families can
find and afford high-quality care, not just during the pandemic but into the future, through
legislation based on the American Jobs Plan and the American Families Plan.

e Ensuring the availability of refundable tax credits like the Child Tax Credit and the Earned Income Tax
Credit (and, for 2021, the Child and Dependent Care Tax Credit), and making improvements to these
credits enacted in the American Rescue Plan to boost workers' incomes and ameliorate wage
disparities.

e Extending collective bargaining rights to public service workers across the country, a majority of
whom are women, through the Public Service Freedom to Negotiate Act (H.R. 3463 in the previous
Congress).

e Giving working people more predictability, stability, and voice in their work schedules by advancing
the Schedules That Work Act (H.R.5004 in the previous Congress) and the Part-Time Worker Bill of
Rights (H.R. 5991 in the previous Congress).

e Protecting the rights of domestic workers and others excluded from key labor and employment
protections through the Domestic Workers Bill of Rights (H.R. 3760 in the previous Congress).

e Ensuring pregnant workers are no longer forced to choose between a healthy pregnancy and a
paycheck by passing the Pregnant Workers Fairness Act (H.R. 1065).

e Addressing workplace harassment by advancing the BE HEARD in the Workplace Act (H.R. 2148 in
the previous Congress) and the EMPOWER Act. (H.R. 1521 in the previous Congress).

* * *

We cannot build back an economy that works for everyone without ensuring that people can work with
equality, safety, and dignity—starting with equal pay. Proactive measures to close gender and race wage
gaps are critical steps toward ensuring this becomes reality.
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